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x·Tcfifil %:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

4t zyc, sIrz zyca viaa 3r4l#tu =urznf@rav at 3fClic1:
Appeal To Customs Central Excise And Service Tax Ai:pellate Tribunal :-

fclffilf 3Tf£:rfrn:m,1994 cBT EfRT 86 cfi 3RflIB ~ cITT ~1 cfi 1:fIT-1 cB1 'Ci'!T Ticncfr:-
Under Section 86 of the Finance Act 1994 an appeal lies to :-

afgaa eh4tu 9t vat gen, smrz zyca vi aa 3rq4ta zrarf@raw 3. 2o, ] e
5Tft-C!c:cYf cfil=lffi31":s, 111::fTUfr ~. 0-li$l-Jcilisllc;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
'20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3rft#tu arurf@rear al fRa 31f)fr4, 1994 ,;f,1 l.'.!i{T 86 (1) cf, Jff!Tfd J.jqjd ~~cl;J,;
fura4), 1994 a fu 9 (1) aiafa feuffa cor4 gel s ar fai: i A
'flch7Tl i;:ci '3"",r.r,t "fIT[f Rsrg 3reg a fa€g nfe at nu{ l sra) qfzii
3)f) Gar) affg (8·7i a va arfra yf zgtfl) 3it n; i fhna err } ·amnf)sun at ·mrfs [end
§. cffi'i rfi r11f.rrr x:mfoWi'cB &) 4a a arrfts a zrra sfhrzr -;ip:1 il q~rif~,CT acn jllli'. J; ;,.,q
ii \jrn'l :f.lc!Fnx <#1 T-]fTf, <2]M ~ TfjlJ 3!f'1 drrrm 1]'1:1[ ;~pll·ll xrilJl..! 5 iill{'c.J n; 3wi mu & di «'I!
1000 / -- :#lx·I ii ,iF\1 M 1 ~rn1 -mricnx c#!· r.1rrr. mJ\YI ·cn'J •Ii Ir Jil 'I -t'f /J I l.! 1 111n "J1ri ;ir x~ll\.! s (•t ri's1 ,•11
50 ·C1ffif ncn 6'1 n'r x~ 5000/- ~ 'lfuAl t::'rrfl I i:ill51 ·x'r:.rFf>-~ ,t\'l mi1, anrr ) nu 3j)z yn utt
~\-;-11 x~ 50 iiff@ m \TTR-l ~~r g crgi :..!<iefl..! 10000 / rt'lxl 1'1;,:,Ffr g'pfl 1

(ii) The appeal under sub section ('I) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be flied in quadruplicate in Form S T 5 as prescribed under Rule 9( 1) of ihe
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and shJuld be accompanied by a fees of Rs
1000/- where the amount of service tax & interest derrn:nded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & pensilt(l~¥:i?:chJs--t~
more than five lakhs but not exceeding Rs Fifty Lakhs, Rs.10.000/- where/tne am.0~~r.Jt<;0f'.
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service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of he bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fc@m~.1994 m) ~ 86 ml ~-w-mfi \!1! (2~) -y;rrrr@ 3flflc'I ~ f.m.!rcrc;ft, 1994 ,~ f.PP! g (2\!)

ci; 3ffilTTf f.ruffur q,r:\ ~.il.-7 ii m') ;:m mat vis m7er mgr' sre zye (3r4re) ci; 3rnh1 <h"l ,rfu,,..'J (OIA)(
mi # mfr ufa ztf) 3ITT' .JTtR

irgra, errs / 3 3mrgr 3rra A2I9k #r!tu qr rc 3ff ·urnif)av al 3nae ±a d fu ta s'
(0 IO) ,l\i ll"fii iJ;_;r,f1 f{Ffl I

(iii) The appeal under sub section (2A) of the sectiori 86 the Finance Act 1994, shall be fried rn
Form ST-7 as prescribed under Rule 9 (2A) of the I Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asst!. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrnrizfeta urncu gycn 3rfe)fun, 1g75 a gal q 4pal--1 d araifa fuffa fas sryr [ca 3rrgr ga err
If@rm?) 3nr el uR q 6.5o/- at al urznru zrn fne em rat aR?vu

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. "#1,rr W<fi. '3ctTIG W<fi 1{ci mITTITT" 3~~, (il";r..lf~) f:w1rcrcfr. 1982 it mm, ~ 3Rl "ficifi:t,1 1iF!fl l ,,;1
"TTfnifml cITT<T 1:llc'f f.m.n m) 3lR '1ft ~ 3JTcnfim fln1ll vTTc!T t I

3. Attention is also invited to the rules covering these and other related matters contained in tl1e
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ ~rc;cfi.~ xcnc; ~rc;cfi "C.1cf hara 3r4t4tr I@aw (fray h sf 3r4iii 4 mrnrai tr
3 3

a2tr 3qrrca3rf@1fr , &&yy ftat 39a3in fcirrl'RTc~-x) 3/f@1far=T2&(2&g ftin
3

9) fcaia: €.a.a;g 5it Rt fa#r 3f0fun, &&&y ft nr 3 a 3iatia tars at 3ft ma #t a{ ?.
"

c;cfRT~~~ 9c§-_ufu-amcfRa=lT .3-ffo:tcrm k.arf fagrara 3iaiiasr Rt5n arat 3rhf@a 2zr- "um c,""ff~ µJ"(! ~ 3fTUcli" a=i- ITT

~xcnc.- ~rc;:cfi" "C.1cf FcITcR ~ 3-R'fdt=r .. mat fcl:;v aTV ~rc;cfi .. tr~ ~nf.Rc;r t
i 2

(iJ um 11 st # 3iaa fffa tam
(ii) rda R a a zaa uf?
(iii) adzs fRrra4) # fua 6 a 3iaria 2a ta#

e 3mat agr{ zrz fa zw err h nan fa#tr (i. 2)~- 2011 k 3warqa f4a
3r41hr ,1f@partagr fauufcPrata 3r#fa ,3-rfrc;r c!i1"~~~I

. . "

4. For an appeal to be filed before the CESTAT, jt is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2°014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applic~ble to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, ·

0

0

!
Under Central Excise and Service Tax, "Duty demanded" shall include

(i) amount determined under Section 11 D:
(ii) amount of erroneous Cenvat Credit! taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

I

Provided further that the provisions of this Se! tion shall not apply to the stay application
and appeals pending before any appellate a thority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) rif ii, sr 3r2r # sf 3rt qf@raw a arr szi rea 3rzrar area z vs
3

ru ell faa @tat air faua ~~ t° 1() 0/4, mTalo, tR 3ITT ' "4a zvs ru cl I faa ~~~ t° 10 '1/c,
~ ~ I

mTalo,tR~ ~~ 6"1
3

4(1) In view of above an appeal against this order shall lie before the Tri_bunal 09/ /, dx:~;; r.J,.,-e;,
payment of 10% of the duty demanded where duty or duty and penalty are n dsute. .. ,,./ ·_··.•'..·.~-J..... -,.~-z..."
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penalty, where penalty alone is in dispute. . . - • ~l .,· :· I . ? •:,
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ORDER-IN-APPEAL
i

The then Assistant Commissioner, Service Tax, Division-III, Ahmedabad

(hereinafter referred to as 'the appellant') has filed the present appeal against
the Order-in-Original number STC/Ref/96/Karnavati/K.M.Mohadikar/Div
III/2016-17 dated 13.10.2016 (hereinafter referred to as 'the impugned
order') passed by the then Assistant Commissioner, Service Tax, Division-III,
Ahmedabad (hereinafter referred to as 'the adjudicating authority') pertaining

to M/s. Karnavati Club Ltd., S. G. Highway, Ahmedabad (hereinafter referred

to as 'respondents').
2. The facts of the case, in brief, are that the respondents had filed a

refund claim for 28,17,769/- on 02.06.2016 for the period 01.10.2015 to
31.03.2016. They are holding Service Tax registration number
AAACK7865QT001 under the category of Membership Club or Association

Service, Health Club and Fitness Services, Mandap Keeper Services, Renting of
Immovable Property Services etc. The adjudicating authority, vide the

impugned order, sanctioned the entire amount of ~28,17,769/-.
3. The impugned order was reviewed by the Principal Commissioner of

Service Tax, Ahmedabad and issued a Review Order No. 43/2016-17 dated
28.12.2016 for filing an appeal under section 84 of the Finance Act, 1994. The
appellant alleged that the impugned order passed by the adjudicating authority

is not legal and proper. The appellant claimed that with effect from
01.07.2012, the new system of taxation of services has been introduced.
Beside other changes, the word 'services' has also been defined under Section
65B(44) of the Finance Act, 1994. The appellant stated that the doctrine of
mutuality bears no significance in the context of taxable service provided by
clubs and association as club and its members are now treated as two separate

persons.
4. Personal hearing in the matter was held on 01.12.2017 wherein Shri

Vipul Khandhar, Chartered Accountant, on behalf of the said respondents,
appeared before me and tabled before me their submission. He stated that

since it is an 'incorporated' body, the issue does not apply to them. He
explained various case laws and submitted citations and Certificate of
Incorporation. He also quoted my previous: order number AHM-SVTAX-OOO

APP-036-17-18 dated 28.06.2017 pertaining to the same issue of the

respondents.
5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum submitted by the appellant and oral and
written submissions made by the respondents at the time of personal hearing.
Now, let me examine the reasons of rejection and the defence reply given by

the respondents. ."is.s>
6. To start with, I find that the appellant has filed the appeal on thegr@nd-,,\·a

"ef°s\ 3, s- • 34 .O~ .J•,,o; ,., •
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that under Section 65, the respondents were providing taxable service to the
members and hence, they were not eligible ifor the refund. In view of this, I
find that the Hon'ble High Court of Gujarat vide its judgment dated 25.03.2013
allowed the petition declaring Section 65(25A), Section 65(105)(zzze) and
Section 66 of the Finance Act, 1994 as amended by the Finance Act, 2005 to
the extent providing levy of Service Tax in respect of the services provided by
the club to its members as ultra virus, i.e. beyond the powers and therefore,

not legal, upholding the principle of mutuality. I agree with the view of the

appellant that the case dealt by the Hon'ble High Court of Gujarat was for the
period prior to 01.07.2012. I find that the Hon'ble High Court of Gujarat, in its
judgment dated 25.03.2013, has not taken into consideration the amendments
made in the Act (w.e.f. 01.07.2012). In the new system, the word 'service' has
been defined under Section 65B(44) of the Finance Act, 1994 which is printed

as below;
"(44) 'service' means any activity carried out by a person for
another for consideration, and includes a declared service, but shall

not include;
(a) an activity which constitutes merely;
(i) a transfer of title in goods or immovable property, by way of

sale, gift or in any other manner; or
(ia) such transfer, delivery or supply of any goods which is deemed

to be a sale within the meaning of clause (29A) of article 366 of the

Constitution; or
(ii) a transaction in money or actionable claim;
(b) a provision of service by an employee to the employer in the

course of or in relation to his employment;
@ fees taken in any court or tribunal established under any law for

the time being in force.
Explanation 1 for removal of doubts, it is hereby declared that

nothing contained in this clause shall apply to;

A. The functions performed by the Members of Parliament,
Members of State Legislative, Members of Panchayats, Members
of Municipalities and Members of other local authorities who
receive any consideration in performing the functions of that

office as such member; or

B. the duties performed by any person who holds any post in
pursuance of the provisions of the Constitution in that capacity;

or

C. the duties performed by any person as a Chairpers <4 ara
1RAL G

Member or a Director in a body established by the

0

O
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0

0
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I

Government or State Governments bor local authority and who is

not deemed as an employee before the commencement of this

section.

Explanation 2- this clause, the expression "transaction in money

or actionable claim" shall not include-

i. Any activity relating to use of money or its conversion by

cash or by any other mode, from one form, currency or

denomination, to another form, currency or denomination for

which a separate consideration is charged;
ii. Any activity carried out, for consideration, about, or for

facilitation of, a transaction in money or actionable claim,

including the activity carried out-

• By a lottery distributor or selling agent on behalf of the State

Government, about promotion, marketing, organising, selling

of lottery or facilitating in the organising lottery of any kind, in
any other manner, by the provisions of the Lotteries

(Regulation) Act, 1998 (17 of 1998);

• by a foreman of chit fund for conducting or organising a chit in

any manner.

Explanation 3. - For the purpose of this chapter, 

a. An unincorporated association or a body of persons, as the
case may be, and a member thereof shall be treated as distinct

persons;
b. An establishment of a person in 'the taxable territory and any

of his other establishment in a non-taxable territory shall be

treated as establishments of distinct persons".

In view of the above, it is quite clear that unincorporated association or a body
of persons and a member are to be treated as distinct entity. In the instant

case, in their submission, the respondents have claimed that they are
incorporated as company and not an unincorporated association. In support of

I

their claim, the respondents have submitted before me a copy of the
'Memorandum and Articles of Association. I found that the said appellants are

incorporated under the Companies Act, 1956 (No. 1 of 1956) and their
Certification of Incorporation number is 04-12-12192 of 1989-90. Thus, in
view of the above, it is quite clear that the respondents are an incorpor:atecl:- ··-----,,
entity and the principles of mutuality are very much applicable to th~',( (ilr~;:-<\,:.\

1.·}'

?•°a• .8 /'\~·,,,,..,' -,~-:---/. ;:· ..,:-: ":0 4>' '
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Further, in the case of Sports Club of Gujarat, the Hon'ble Gujarat High Court
held the taxability of services by club to its members is ultra vires. It relied on
the decision of the Calcutta High Court in the case of Saturday Club Ltd.,
wherein it was held that in a members' club, any transaction between the club
and its members cannot be regarded as service. However, under the Finance
Act, the explanation to Section 65B (44) provides a deeming fiction that an
unincorporated association or a body of persons ("BOP"), as the case may be,
and a member thereof shall be treated as distinct persons and since the

concept of mutuality has been done away wih the deeming fiction, collections
from members become liable for Service Tax if they are in the nature of any
activity carried out by society for its members. But, the point to be noticed
here is that the explanation inserted uses the words un-incorporated enterprise
only. Thus, as per the discussion held above, I am of the view that in the cases
where the claimants are an incorporated body, they are eligible for the refund

as they are not liable for Service Tax.
0

7. In view of the above, I hold that as tre respondents have wrongly paid
the Service Tax against 'Club or Associa':ed Services' during the period
01.10.2015 to 31.03.2016 (leviable after the introduction of the Negative List
w.e.f. 01.07.2012) and the adjudicating authority has correctly sanctioned the

refund to the respondents.

8. Accordingly, as per the above discussion, I do not find any reason to
interfere in the impugned order and reject the appeal filed by the Department.

9. 0
9. The appeals filed by the appellant stand disposed off in above terms.a

0 --
(3mr gin)

k

CENTRAL TAX, AHME D..d riar
,,1RA

l6' • %2 --°
• :.: 0
$ g ? eE + 7
..--: ;:

.:10 * o...:

Attested

Central Tax, Ahmedabad
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BY R.P.A.D.

To,
M/s. Karnavati Club Ltd.,

S. G. Highway,
Ahmedabad-380 058.

Copy To:

7 F.No.V.2(ST)47/RA/A-II/2016-17

1. The Chief Commissioner, Central Tax, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, Central Tax, Ahmedabad,No+h).
3. The Deputy/Assistant Commissioner, Central Tax, Division-VI, S. G.

Highway (West), Ahmedabad (North).
4. The Assistant Commissioner, Systems, Central Tax; Ahmedabad (North).

5. Guard File.

6. P.A. File.




